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ECONOMIC CONSEQUENCES IN THE COUNTRY'S ECON-
OMY FROM VIOLATION OF EXCLUSIVE RIGHTS

An exclusive right is the right to use an object of intellectual prop-
erty and dispose of it within the limits established by law. The copy-
right holder has the right, at his choice, to allow other persons to use the
object or to prohibit its use. To understand the essence of the exclusive
right, it is necessary to distinguish it from the right of authorship pro-
vided for some objects of intellectual property. The first right means the
ability of the right holder to receive economic benefits from the use of the
object. The owner of the second right can be indicated as the author,
whose creative work created the object.

The development of information technologies has significantly fa-
cilitated access to intellectual property objects, simplified the commis-
sion of offenses in this area. At the same time, the attitude of society
towards copyright infringement on the Internet is tolerant: the major-
ity of citizens do not consider such actions to be theft or other behavior
unacceptable from a moral point of view.

The generalization of the available scientific developments allowed
the authors to identify, supplement and substantiate the following types
(directions of formation) of economic losses of patent holders from in-
fringement of intellectual property rights (the appearance of counter-
feit, counterfeit).

Decreased consumer confidence in goods and services manufactured
using a registered trademark. The presence of this type of damage oc-
curs when counterfeit products have significant differences in quality
compared to the original. As experience shows, a consumer who pur-
chases a certain product or service is practically not at all interested in
the fact whose exclusive rights to a trademark are violated or not.

Reducing the market share that was at the disposal of the trade-
mark owner. The presence of this type of damage occurs when the coun-
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terfeit products do not have significant differences in quality compared
to the original product. But for any product, the market capacity has
corresponding limits, which are not so easy to expand. The appearance
of additionally manufactured products with similar consumer qualities
will inevitably lead to certain negative consequences for the manufac-
turer: a decrease in sales of original products and the creation of excess
stocks; the need to reduce prices to eliminate excess stocks (according to
the law of demand). Note that in this case the capacity of the target mar-
ket may not change, or may continue to grow, but the relative share of
the right holder (licensor and/or licensee) will decrease rather than in-
crease, or will increase at a slower pace.

Shortage of license fees by the right holder. The practice of patent-
licensing market relations implies the existence of a license agreement
between the patent holder (licensor) and the patent holder (licensee),
which provides for the official permission of the copyright holder to use
his intellectual product. For this permission, the licensee pays the li-
censor a certain fee in the form of a royalty or a lump sum, or a combi-
nation of both. If the rights to a trademark or other object of intellectual
property are violated, then the right holder will not receive part of these
payments under the current license agreements due to the fact that part
of the products sold on this market was replaced by counterfeit or com-
mercial offers for its supply to more profitable sellers and consumers
(primarily in terms of price) conditions. Accordingly, its total income de-
creases, which leads to a decrease not only in the valuation of this in-
tellectual property object, but also in the value of this business as a
whole. Economic losses can be especially noticeable when the license fee
is received by the licensor in the form of royalties.

Increasing the share of semi-fixed advertising costs. The value and
prestige of the product and, accordingly, its trademark is largely en-
sured by the advertising and information impact of the subjects of the
market process. All costs of financing this process, as a rule, are borne
by the right holder, therefore, in case of violation of trademark rights,
that is, the appearance of counterfeit (counterfeit) products on the mar-
ket, the effectiveness of promotional activities will have an objective ten-
dency to decrease. Under these conditions, in order to achieve the set
goals related to this intellectual property object, it becomes necessary to
increase the cost of additional advertising and information activities in
order to restore business reputation and consumer confidence in con-
nection with the violation of intellectual property rights.

Shortfall in income or profit (lost profit) by the right holder or owner
of an exclusive license (licensee) due to the fact that part of the products
sold on this market was replaced by counterfeit goods. At the same time,
the right holder was unable to independently sell (deliver) the original
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product to the territory or market of the patent due to the supply by the
infringer of counterfeit (falsified) products or the use of the patented
method of its production in the territory of the patent. Our research in-
dicates that lost profits or lost profits are extremely difficult to define
and prove.

Shortfall in income or profit (lost profit) by the right holder due to
the failure to conclude commercial agreements with potential licensees,
directly related to the appearance on the target market of counterfeit
(falsified) products or the use of a patented method of its production in
the territory of the possible validity of a license that was supposed to be
issued to a third party and interest in which the third party as a result
of the actions of the offender has been reduced or completely disap-
peared. A similar situation may occur when there are opportunities to
assign a patent on certain commercial terms, but due to the same cir-
cumstances, such an agreement may become impossible, which can po-
tentially lead to the loss of potential income opportunities for the patent
owner (lost profits).

Potential losses (lost profits) resulting from the total or partial re-
fusal of existing counterparties to supply batches of products manufac-
tured using intellectual property (inventions, utility models, industrial
designs, etc.) that are protected by patents. Along with this, there may
also be cases of contraction of negotiations with potential consumers of
such products in connection with the appearance on this market of coun-
terfeit (falsified) products or commercial offers for their supply on more
favorable terms for sellers and consumers (in terms of price). The sta-
tus of lost profits in this direction can receive the status of direct losses
if the refusal to supply concerns already manufactured products. And
such a situation is more than possible, since deliveries do not always
occur evenly, stocks of finished products can vary from zero (there are
no stocks at all) to very impressive sizes.

Direct economic damage, along with lost profits, arises from the li-
censor (right holder) even when the licensee, on its own initiative, ex-
ceeds the amount of exclusive rights transferred to it under the license
in relation to production volumes; the territories where it is produced,
sold and consumed; type of license, etc.

Increase in specific costs of right holders for logistics. When counter-
feit products appear on the market, the rate and quantity of sales of orig-
inal products decreases, which can lead to an increase in the inventory of
products from the copyright holder (and, accordingly, to an increase in
the cost of their maintenance), changes in the schedule and rhythm of
transporting products both to warehouses and to places direct sale.

Direct economic damage to the licensor in connection with the early
termination of license agreements at the initiative of the licensee due to
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existing losses in the use of the license and making a decision on its in-
efficient use. Moreover, a number of measures that were or could be
taken to eliminate violations in the field of exclusive rights did not give
positive results. Or these consequences were not effective enough.

Economic damage from the production of excess products. In some
cases, losses in this area can be very significant, since the future of a
part of the already manufactured original products, when the potential
demand for it is replaced by counterfeit (fake), remains uncertain.

Collateral economic damage, the essence of which lies in the fact
that difficulties in the production, sale and use of original products may
affect other products that are in some way related to the main product.

Moral damage (damage) inflicted on right holders as an individual (in
addition to direct and potential economic losses by court decision) or dam-
age caused to the business reputation of the right holder as a legal entity
(decrease in the value of goodwill). The latter can be determined on the
basis of certain quantitative economic calculations, since, unlike non-pe-
cuniary damage to an individual, there is a certain scientific and method-
ological basis for calculating the value of goodwill before the violation of the
rights of the copyright holder and after this violation has been committed.

The increase in the number and complication of conflicts related to
the protection of intellectual property rights is a significant, but far from
the main circumstance, which took into account the proposals of many
scientists to Ukrainian and Hungarian legislators on the need to resolve
the issue of creating a specialized court that resolves disputes in the
field of intellectual property, including production and distribution of
counterfeit products. The most important factor in this case is the speci-
ficity of these disputes, the consideration of which requires not only deep
legal knowledge, but also the ability to evaluate technical, scientific so-
lutions. Judges who hear complex intellectual property cases have also
resolved numerous divorce, debt collection, and similar disputes. The
establishment of a specialized court allows not only to create a category
of judges who understand the specifics of intellectual property, but also
to include specialists in various fields of knowledge, which is impossible
within the framework of ordinary courts of general jurisdiction. Such
an organizational decision allows to improve the quality and efficiency
of dispute resolution, to ensure the uniformity of judicial practice.
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INTELLECTUAL PROPERTY AS A FACTOR 
OF NATIONAL SECURITY OF UKRAINE

The concept of national security of Ukraine is a system of views on
ensuring the security of the individual, society and state in the country
from external and internal threats in all spheres of life. At the same
time, economic, political, scientific, technical, environmental and infor-
mational factors play an important role. Realization of national inter-
ests of Ukraine is possible only on the basis of sustainable economic
development. At the same time, the involvement of the results of scien-
tific and technical activities in economic circulation is considered by the
government of Ukraine as one of the key areas for the rise of the Ukrain-
ian economy, ensuring the implementation of the national interests of
Ukraine, which follows from the main directions of the implementation
of state policy in this area.

Ensuring the legal protection of R&D results is one of the most im-
portant conditions for their introduction into economic circulation, the
creation of an innovative market. Legal protection allows you to create
a basis for observing the interests of our country, authors, investors and
manufacturers of products from unfair competition in the process of dis-


