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At present, it is necessary to analyze in detail the legislative and regulatory documents
that define the algorithm of enforcement measures related to sovid in Ukraine.

Although the quarantine caused by COVID-19 has been in force in Ukraine for more than
a year, the quarantine regime and relevant restrictive measures are not permanent and are
constantly changing depending on the epidemiological situation in the country. In this regard,
ordinary citizens and entrepreneurs must keep abreast of the latest quarantine changes in order to
understand what their actions may be considered an administrative offense.

Liability for violation of quarantine restrictions is still provided by Article 44-3 of the
Code of Administrative Offenses of Ukraine, according to which the basis for bringing to
administrative responsibility, in particular, is a violation of quarantine rules provided by:

1) The Law of Ukraine «On protection of the population from infectious diseases»;

2) Decisions of local governments on the fight against infectious diseases;

3) Other legislation.

So, not only on the Constitution of Ukraine Everyone for whom the Basic Law is the first
shield on guard against the restrictions and rules dictated by the threat of a global pandemic
should be remembered.

From the outset of the pandemic, it became clear that the associated restrictions and any
coercive measures, including vaccination, would soon become very problematic and
controversial. And so it happened — doctors, lawyers, politicians and the general public express
their doubts, arguments and theories. But in the process of finding solutions, balance and clear
algorithms, many people suffer — especially business and employees.

Recently, we can see that the state's approach to compulsory vaccination has become
much bolder. In turn, in the field of labor relations, employers are forced to use much more
radical approaches. How is this regulated by law?

Resolution of the Cabinet of Ministers of Ukraine of December 9, 2020 Ne 1236
(«Resolution 1236») on the introduction of quarantine measures in the country provides, for
example, a ban on a number of businesses in the territory that fell into the red zone in terms of
morbidity. In fact, the only way to continue working for restaurants, malls and gyms in such
areas is to provide vaccination against COVID-19 or regular testing of employees.

At the same time, today almost everyone knows that in the legislation of Ukraine,
fortunately, there is no norm that allows for compulsory vaccination. Namely, even if
vaccination is mandatory, it is impossible to force anyone to be vaccinated. That is, on the one
hand, for example, a cafe waiter has the right to refuse to do a vaccine or even a test at his own
discretion without any contraindications or other serious reasons. On the other hand, the
employer is not entitled to allow him to work, because then he will violate the quarantine
prohibitions. How to be in such a situation?

Current legislation allows for the dismissal of some workers without pay in the absence
of vaccination. But this opportunity is not available to all employers.

Since the beginning of the pandemic, nothing has changed in the rules of labor law on
dismissal. In particular, Article 46 of the Labor Code of Ukraine provides for the possibility of
dismissal of employees only in cases expressly provided by law. Until recently, COVID-19 did
not provide for such cases. However, from November 8, 2021, the order of the Ministry of
Health «On approval of the list of professions, industries and organizations whose employees are
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subject to mandatory preventive vaccinations» from October 4, 2021 Ne2153 comes into force.
As is well known, this order makes coronavirus vaccination mandatory for employees of
executive bodies, local administrations and educational institutions. The order was adopted on
the basis of Article 12 of the Law of Ukraine "On Protection of the Population from Infectious
Diseases". This article also provides for the possibility of removing workers who refuse or evade
vaccination.

In continuation of this idea, Resolution 1236 will be amended, which now contains
paragraph 41-5, which obliges employers to dismiss unvaccinated employees according to the
list of the Ministry of Health. A literal interpretation of this clause indicates that even if the
employee agrees at the expense of the owners to be tested every three days - he is still subject to
removal. In this case, payment should be made only for the actual work - that is, if the employee
does not perform any duties, he will not receive a salary at all.

Taken together, these regulations were not perfect. Aside from the boldness of the very
idea of compulsory vaccination against COVID-19, many, many rightly complain that there is no
alternative to "earning" workers to save money. For example, switching to remote work or home
work or the possibility of regular testing. There is also the question of the objectivity of the list
itself, which lists all, without exception, employees of government agencies and educational
institutions, even those who do not come into contact with visitors or students or even other
employees. At the same time, the legislation is coming into force, and the way to combat it by
referring to the constitutional rights or practice of the ECtHR does not seem overly optimistic
and, moreover, quick.

Unfortunately, the simplest and most convenient option for employers in these cases will
be to remove unvaccinated workers "from the list" from work without saving earnings.
Moreover, according to public statements by the authorities, it is expected that this list may
expand in the near future.

What to do with employees who directly refuse to be vaccinated against COVID-19, such
as cafe waiters in the red quarantine zone? In this case, unfortunately, the problem is transferred
solely to the employer. Thus, employers have no legal grounds for dismissal from non-payment
of wages. Here, apparently, employers may have a number of alternatives. The first of them is
regular testing of such employees with the periodicity provided by Resolution 1236.

If the employee refuses to test or such an approach is too expensive for the parties - the
employer still has ways to quarantine Resolution 1236, although they will not always be
economically justified. Yes, if relevant, employees can be sent to work remotely or moved to
jobs outside the location of the cafe or store. Another way to resolve the situation could be
unpaid leave, of course, if the employee agrees.

Some employers are considering dismissing an employee who regularly refuses to be
vaccinated for non-compliance with work discipline or declaring a downtime due to the
employee's own fault. Such approaches are still highly controversial, given the additionality of
vaccinations and the fact that businesses in general can operate without these employees, subject
to vaccination or testing of others.

The issue of actual non-admission of unvaccinated employees to work also remains
controversial. Thus, since they cannot be removed from work, the practical legal grounds for
non-admission to the workplace may be to establish a mode of remote work or move to another
place. However, the validity of such actions, for example, in relation to waiters or restaurant
chefs is quite questionable.

That is, it is obvious that for employers in the field of service legislation does not provide
any mechanisms that can safely avoid penalties for non-compliance with quarantine regulations
and labor disputes at the same time. Legislation and jurisprudence may clarify the situation, but
so far the most optimal solution for business is dialogue with its own staff.

Specific quarantine restrictions, for violation of which there is a threat of administrative
prosecution, are set out in the resolution of the Cabinet of Ministers of 09.12.2020 Ne1236.

In case of misunderstandings with Ukrzaliznytsia employees, passengers should refer to
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the provisions of the Procedure for servicing citizens by rail (approved by the Cabinet of
Ministers Resolution Ne252 of 19.03.1997), which provides an exhaustive list of grounds for
refusing to carry passengers.

Clause 65 of this Procedure stipulates that the carrier has the right to refuse the passenger
to carry him personally and his luggage or to disembark the passenger from the train. 2006
Ne 1196) provides that a passenger may be removed from the train if he is in a state of illness and
needs medical care. In this case, the passenger with his belongings is removed from the train
with the obligatory participation of medical staff.

The executive and legislative authorities responsible for imposing quarantine restrictions
should either amend the above-mentioned rules of carriage as regards passenger refusals, or
provide at the legislative level for the sale of tickets only if the person presents a relevant
vaccination document.

Railway passengers should keep in mind that the absence of a negative COVID-19 test or
vaccination certificate is not a ground for refusing a passenger to be transported or disembarking
from a train if they have a travel document, but may be grounds for administrative prosecution.

Owners of catering establishments, entrepreneurs of the trade and entertainment sphere of
the red zone may also be held administratively liable under Article 44-3 of the Code of
Administrative Offenses of Ukraine in case of detection of:

—employee / visitor without a protective mask;

—employee / visitor without a negative test result or vaccination certificate.

All entrepreneurs in the service sector are responsible not only for their own employees,
but also for customers who use their services. Violation of quarantine restrictions by visitors to
institutions may result in the imposition of a fine on the head of such institution

Recently, we can see that the state's approach to compulsory vaccination has become
much bolder. In turn, in the field of labor relations, employers are forced to use much more
radical approaches. How does the law regulate this? However, not everyone is allowed to
maintain such a balance.

SJIMTHI U BJIACTh B COBPEMEHHOM MHUPE
Jbimxant T.H.
Hayuonanvnouii mexnuueckuii ynueepcumem «XapoKo6CKUl NOAUMEXHUYECKUN UHCIMUMY M)
2. Xapvkos, Ykpauna

OTHUMOJIOTHS TOHATHUS «3JIUTa» OepeT Hayano M3 (PaHIy3CKOrO si3bIka M OyKBaJbHO
O3HAyaeT <«JIy4luily, «u30paHHbI». B 00miecTBEeHHBIX Haykax, B colManbHON (uiocoduu,
IIOJINTOJIOTUH, KYJIbTYPOJIOTHH, JAHHOE IMOHATHE IOJYyYWIO IMUPOKOE PAaCHPOCTPAHEHUE IIOCIIE
pabot B. [1apeTo u siBiseTCS TECHO CBA3aHHBIM C MOHATHAMMU «BJIACTh» U «BIUsHUE». K anute, B
CaMOM IIHPOKOM €€ MOHUMaHHUH, OTHOCSITCSI T€, KTO CIIOCOOEH OCYLIECTBIISITh BIUSHUE, TO €CTh
o0sazatoT onpeneneHHol BiacThio. Eciin oOpaTuthes K KiaccuUKaLUU 3JIMT TO, B OOIIEM, UX
MOJKHO pa3JeIUTh Ha JB€ KaTETOPUHU: TEX, KTO OCYILECTBIISET BIUSHNAE HA OCHOBE JINYHOCTHBIX
U TpoPEecCHOHAIbHBIX KAdyeCTB, TAaK HA3bIBAEMbIE <«IyXOBHBIE JIUIEPBI», «MOPAIbHbIE
aBTOPUTETBI» M Te€X, KTO OCYIIECTBISET BIMAHUE ONarofapst BBICOKOMY IIOJIOKEHUIO U
OorarcTBy. B mepBoM cilyuae peub uaeT 00 aKCHOJOTMYECKOM MOJXOAE IPU PacCMOTPEHHUHU
3JIUT, BO BTOPOM — O TaK Ha3bIBAEMOM aJIbTUMETPUUECKOM MOIXOJE.

Bnacte uMeeT HECKOJNBKO H3MEpPEHHH, OHa MOTeHIMadbHAa (3TO — BO3MOXKHOCTb
OCYLIECTBIATh BIUSHHE, Kak Yyxe ObUIO CKa3aHO) M akTyaldbHa. Kak axTyalbHO
OCYHIECTBJIAIOIIAs BIUSHHUE, BJIACThb SBJISIETCS BEKTOPHOW XapaKTEpUCTHKOM. Biacte
MHTEeHIMOHaNbHAa. OHa MOXeT ObITh HalpaBlieHa CBEpPXY BHHU3 (IOJABIIATH) U CHHU3Y BBEpX
(ycTpeMisTh), KOrJa >JUThl BOOJYLIEBISIIOT CBOMM IMPUMEPOM M MOPOXKIAIOT KeJaHUe
cienoBarb UM. O BTOpOH CUTyalluM MPEKPAaCHO CKa3aHO B CTUXOTBOpeHMHU Puibke: «OH XKIeT,
4TOOBI BBICIIIEE HAYaJlo, €ro BCe yallle Mo0exk1an0, YToObl pacTu eMy B OTBET». Takoe BIMSHHE
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