Ha JIEMOKpPATHYECKUE IICHHOCTH, YMEHHsI OTCTauBaTh ¥ IMOJIb30BATHCS CBOM-
MU TIpaBaMU ¥ CBOOOJAMH, JOCTOHHO BBHIMOJHATH CBOM OOS3aHHOCTH TIEp el
roCyJ1apCTBOM U OOIIECTBOM [6].

Cnucok Jmreparypbl: 1. Teopust rocyaapctBa u npasa. Kypc nek-
it/ mox pea. H.U. Mary3osa u A.B. Mansko. — M.: IOpucts. — 1997. —
C. 182. 2. Lviv Polytechnic National University Institutional Repository
http://ena.lp.edu.ua 205. 3. BceoOmas aexmapaius npaB deinoBeka. ITpuHs-
ta pesomorueit 217 A (11l) I'enepanbroit Accambiien OOH ot 10 nexabps
1948 rona. 4. bapnamos A.M. Teopust pasaeneHus BiacTei: CTaHOBJICHUE,
pasButue, npumenenue. Tomck.— 1988.— C. 6. 5. Aep’sHoB B. JlepxaBHe
yIPaBIIiHHS Y 3MICTI IIpeIMeTa aaMiHICTpaTUBHOTO TipaBa // BicHuk Akane-
Mii mpaBoBuX Hayk Ykpaiau. — 2004. — Ne 2. — C. 139-149. 6. bakymenko B.,
Cypwmin FO. Pedopma noniTuuHOi cucTteMu YKpaiHM: HEOOXIJHICTh Ta OC-
HOBHI HanpsMKU peamizauii / BicHuUK YKpaiHCbkoi AKaaeMii JepKaBHOTO
ynpasninas npu [Ipesugentosi Ykpainu. — 2002, — Ne 4, — C. 208-218.

Cemxo M.A.
2. Xapwvkos, Ykpauna

CAHKIMU KAK ®AKTOPLI IPABOBOI OTBETCTBEHHOCTH
OBIHIECTBA B YKPAUHE

OOBIYHO 1O/ CaHKIMEW TOHUMAIOT OIPENIEICHHBIC OPUIUUYECKUE
MIOCJIE/ICTBYSI, HACTYTAIOIINE TIPY HAPYIICHUH WJIA HECOOTIOICHUN JUCTIO3UITIH
JAHHOM TMpaBOBOM HOpMbL. [lpuyem xapakrep TakuX MOCIEACTBUA
onpenensercs no-pasHomy. Ut OQHUX 3TO YKa3aHHWE HA MEpbI TOCYAAPCTBEH-
HOTO TpUHYXJeHuA. Jlpyrue, MOMHMO TOCYAAPCTBEHHOIO MPUHYXKICHHUS,
BKJIIOYAIOT B TIOHSITUE CAHKIIMU MHBIE CLIOCOOBI pean3aiiy MPaBoBOM HOPMBI.
Bompoc 0 caHkiuu, Kak CTPYKTYPHOM 3JJIEMEHTE MPABOBBIX HOPM HEPEIIKO
MOJIMEHSIETCS BONPOCOM O CPEACTBAX, CHOCO0aX HMX OXPaHbI, 3alIUTHI CO
CTOpPOHBI TrocynapcrBa. llostomy B JmTeparype MNpEACTaBISAIOTCA [BE
BO3MOYKHBIE UHTEPIPETALIUUA CAHKIMU. B y3KOM 3HaUYE€HNUH — 3TO MIPEAYCMOTPEH
HbI€ HETOCPEJCTBEHHO B MPABOBON HOpPME IOPUAMYECKUE IMOCIEACTBUS (T10
o0IIIeMy TpaBWIIy — MEPhl TOCYJAPCTBEHHOTO TPUHYKICHUS), TPUMECHIEMBbIC
TOJILKO B cllydyae ee HapyiieHus. Clel0oBaTelIbHO, TOJILKO MPHU YCIOBUH, YTO
CaHKIMS 3aKpeIUieHa B KOHCTUTYLIMOHHOM HOpPME, OHA CTaHOBUTCS €€
CTPYKTYPHBIM 3JIEMEHTOM. BO BCEX OCTAIBHBIX Cily4yasiX MOKHO T'OBOPHUTH O
CaAHKIIUH JIWIIIH B IIIUPOKOM CMBICIIE ATOTO CIIOBA, UMES B BULY TOT OECCTIOPHBIIA
(axT, 94TO TOCYIapCTBO BCErla OCTABIAET 32 COOOM BO3MOXKHOCTh JIOOUTHCS B
MPUHYIATEILHOM MOPSAIKE OCYILECTBICHUS IPABOBOM HOPMBI.
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3paxesckas T./0., YmMuoBa N.A., JIyuun B.O., lllon JI.T. nmpeacrasisum
KOHCTUTYIIUOHHYIO OTBETCTBEHHOCTh B BHUJE NMPUHYAHUTEIBHON peanu3auuu
CaHKILIMM ITPaBOBOM HOPMBI KaK MOCIEACTBUS COBEPLIEHHOIO KOHCTUTYLIMOH -
HOTrO npaBoHapymenus [1].

Jns Toro 49roObl OBbITh 00ECHEYEHHOW NPUHYAUTETBHON CHIION
rOCyAapCTBa, K10 KOHCTUTYIIMOHHO HOPME BOBCE HE 00513aTEIbHO UMETh B
Ka4eCTBE CBOETO CTPYKTYPHOT'O 3JIEMEHTa CaHKIMIO. OTCYTCTBHE CAHKIIUK BO
MHOTMX KOHCTUTYIIMOHHBIX HOpPMax HE O3Ha4yaeT, 4YTO OTBEpraercs cama
BO3MOXXHOCTh TOCYJIAPCTBEHHOTO MPUHYXICHUS B CIIydae MX HapylIeHHs. JTO
CBUJICTEIILCTBYET JIMIIb O CleHUpHUKe METOA0B, (OPM HCHOIb30BAHUS
rOCYJapCTBEHHOI'0 MPUHYXKJICHUS B CIIyyae WX HapyIICHUs IMOCPEICTBOM HHBIX
IPaBOBBIX HOPM, HOPM Jpyrux orpacied rnpasa. OmHaKoO B JaHHOM CIIydae He
JOJDKHO CKJIaJIbIBAaThCSl BIEYATICHUE, YTO Ul 3(PQEKTHUBHOM 3allUTBl HOPM
KOHCTUTYLIMOHHOTO MpaBa JOCTATOYHO OOECIEYeHUE HX  OTpPaCiIeBbIMU
caHKUMsAMHU. [lOCKOJIBKY KOHCTUTYLIMOHHOE IIPaBO OXPAaHAET HAaWBBICIINE
COLMAJIbHBIE LIEHHOCTH, OHO CaMO HY)KJAETCsl B aJICKBaTHOM CHUCTEME CPEICTB
3alIUThl €ro MPEANUCAHUHN, TPUYEM HE TOJIBKO B OTPACIIEBBIX, HO U B CBOUX
COOCTBEHHBIX  CAaHKIMSAX. B MNpOTMBHOM  ciydae, HE3allMIIEHHOCTb
KOHCTUTYIIMOHHO-TIPABOBBIX HOPM, O€3yCIIOBHO, CO3/1aJI0 ObI IIMPOKHUII IIPOCTOP
JUTS IPOM3BOJIA CO CTOPOHBI TOCYJAPCTBEHHBIX OPraHOB U UX JOJPKHOCTHBIX JIULL.

N3BecTHO, 4TO HOpMa 6€3 CAaHKIIMU MEePECTAET ObITh MEPO, MacIITaboM
IIOBEJICHMS], IOCKOJIBKY HapyIIEHUE 3TOW MEPBI, BBIXOJ 3a YKa3aHHBIE PAMKH HE
HOBJIEYET 3a COOOM HaJUIeKAIIyI0 PEaKHio, TOCYIAPCTBEHHOE OCYXJIEHHE U
rOCYJapCTBEHHOE MPHUHYKICHUE, O00ECHeYMBAIOIIUE B TMOPAIKE «0OpaTHOM
CBSI3W» PETYJIMPOBAaHUE HAPYIIEHHBIX OOLIECTBEHHBIX OTHOIIEHUNA. OnbIT
MOKa3bIBAET, YTO OTCYTCTBUE COOCTBEHHBIX CAHKIMI MOpPOM HE MOXKET OBbITh
KOMIIEHCHUPOBAHO CAHKLMSAMHU YTOJIOBHOTO, aIMUHUCTPATUBHOIO, TPYJIOBOIO U
MHBIX OTpacieid mpaBa O€3 ONAceHus, YTO COOTBETCTBYIOUIME HOPMBI
KOHCTUTYIIMOHHOTO IPaBa OCTAHYTCs 0€3 JCHCTBEHHOM 3aIluThI [2].

Bormpoc craButcs 0 COOCTBEHHBIX, KOHCTUTYLIMOHHBIX CaHKIIMSAX, UHA4e
TOBOps, O TOM, 4YTO JI00O€ HapylIeHHME KOHCTUTYLMOHHBIX MPaBOOTHOIIECHUN
MOPOXIAN0 Obl KOHCTUTYLIMOHHBIE CaHKIMU. VHBIMH CIIOBaMH, BBITIOJIHEHUE
KOHCTUTYLIMOHHBIX 0OSi3aHHOCTE W COOMIOJICHHE KOHCTUTYLIMOHHBIX IIpaB
JOJDKHBI OBITh 3AIMILEHBl CHEIUM(PHYECKUMU CaHKUIUSIMUA. MOXET ObITh,
YpE3MEPHO YTBEPXKIATh, YTO KaK/Jas HOPMa KOHCTUTYLIMOHHOI'O IpaBa JOJDKHA
OBITH cHaOkeHa COOCTBEHHOM caHKIel. OHAKO HEJIb3s COITIACHTHCI M C TEM,
YTO  OTBETCTBEHHOCTb IIOJIMEHSIETCS  HEONPENEIECHHBIMA  OTCBUIKAMUA K
3aKOHOJIATENBLCTBY, B KOTOPOM HE BCET/la YCTaHABIMBAETCS 3Ta OTBETCTBEHHOCTD.

KoHCTUTYIIMOHHAsT CaHKIMST — 3TO BO3MOXHOCTb  HACTYIUICHUS
HEOJaronpusATHBIX TOCIEACTBUIA Yepe3 3aKOHOAATENbHOE MPHUHYKICHHE IO
OTHOILIEHUIO K CYOBEKTY MpaBa B CIyyae HEUCIIOJHEHUS UM KOHCTUTYLIMOHHBIX
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00s13aHHOCTEN WM B cliydae 3J10ynoTpeOiaeHus cBouMu mpaBamu. CTporoctb
CaHKUMM 3a HapyLIeHWE IPABOBBIX HOPM B 3HAYUTEIILHOM MeEpe OTpakaeT
COLIMAIBHYIO LICHHOCTh OXPaHAEMbIX 3TUMU HOPMaMU OTHOLLICHU.

KoOHCTUTYLIMOHHBIE ~ CaHKIMM  CBSI3aHBI  C  PETPOCHEKTUBHOMU
OTBETCTBEHHOCTHIO M 3aKJIIOYAETCA TJIaBHBIM 00pa3oM B OTpUIATEIbHOU
rOCy/1apCTBEHHO-TIPABOBOM  OLIEHKE  OTKJIOHSIOIIErOCs  INOBEACHUA U
HACTYIUIEHUM HEOJIaronmpUATHBIX TMOCJIEICTBUM JUIsl COOTBETCTBYIOIIMX
CyOBEKTOB. JTO, HalpUMEp, cMeleHne ¢ JokHocTH [Ipesunenta YkpauHsl
(MMOUYMEHT); TpU HAJIUYUU OMNPEACNICHHbIX YCIOBUH W OCHOBAaHUU —
pocnyck BepxoBHo# Pazgpl; oTrcTtaBka I[IpaBuTenbcTBa B cilydasix BhIPaKEHHS
eMy HeJoBepHs JMOO OTKaza B JOBEpUU; OCBOOOXKAECHHE (OTCTpAaHEHHUE) OT
3aHMMAEMOM JIOJPKHOCTH BBICOKOTO JOJIKHOCTHOTO JIUIA (OHO MOXKET OBITh U
HE CaHKIMEH); pOCIYyCK MECTHOIO OpraHa caMOyIpaBJi€HHUs, Hampumep, 3a
CHUCTEMaTHYeCKOe WM rpy0oe HapylleHHe TpeOOBaHMM 3aKOHO/ATENIbCTBA;
JIMILICHUE JIEMYTATCKOr0 MaHJaTa; 3ampeT MapTHH; JUIICHUE TPaXIaHCTBA;
3ampeT 3aHUMAaTh OMPEIECICHHBIE NOPKHOCTH B TOCYIAPCTBEHHOM aIllapare;
JIMIICHUE OpPJICHOB, MENAJIEN M TMOYETHBIX 3BaHUWA 34 «HEJOCTOMHOE
MOBEJICHKUE»; OT3bIB JUIUIOMATUYECKUX MPEICTaBUTENCH paldoTalomux B
MEXKIYHAPOJHBIX OpraHu3alusX M 3apyOeKHBIX CTpaHax, 3a JICUCTBUA,
«HECOBMECTHMBIE C HMX CTAaTyCOM» W JIpyrMe 3alpeTbl U OIPaHUYCHHUS
aHAJIOTMYHOTO  Xapaktepa. IlepeyeHb MOAOOHBIX CAHKIUKA  MOXKET
JOTOJIHATBCS WU COKpAIIaThCA BMECTE ¢ M3MeHeHueM KOHCTUTYIIMU U MHBIX
3aKOHOJATENbHBIX aKTOB [3].

KOHCTUTYLIMOHHBIE CAaHKIMA MOTYT COCTOATh B  YCTPAaHEHUHU
KOHCTUTYLIMOHHBIX HapYyLICHUW: OTMEHA aKTOB, IIPUOCTAHOBJICHUE IEHUCTBUS
aKTOB, 3allPEIICHUE IPUMEHCHUS AKTOB IMIPU OIPEICICHHBIX YCIOBUSIX,
JIMIICHUE CWIbl aKTOB WA WX OTICIbHBIX MOJIOKECHUM, MPU3HAHHBIX
HEKOHCTUTYIIMOHHBIMM, 4 TAKX€ HEJIOMYCTUMOCTh BBEJCHHUS B JICHCTBUE U
NPUMEHEHHE  MEXIYHAPOAHBIX  JIOTOBOPOB  YKpauHbl, MPU3HAHHBIX
HECOOTBETCTBYIOINMU KoHCTUTYIMU Y KpauHBl.

Coucok Jgireparypmu: 1. ABakbsin C.A. Meroasl KOHCTUTYLMOHHO-
IPaBOBOTO PETYIHPOBaHUS U UX crienuduka / // KoHCTUTYIIMOHHOE TTpaBo. —
2005. — Ne 1. C. 2-6. 2. bornanoBa H.A. CucreMa HayKy KOHCTUTYLIMOHHOTO
mpaBa / H.A. bormanoBa. — M.: IOpuctr, 2007. — 400 c. 3. JIyuun B.O.
KoHcTutyrmmonnsie HOpMBI U ipaBooTHomeHus. — M., 2007. — 224 c.
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